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ABSTRACT 


[AUTHOR:  Will  iam  H.  Neinost,  COL,  JAGC 
l  FORMAT:  Monograph 

DATE:  J  if.  Fct>  1973  PACES:  17  CLASSIFICATION:  JnC lass  if i ed 

TITLE:  The  JAGs  Among  Us:  Authent  ic  General  Pract  it  loners 

For  the  reasons  stated  in  the  preface,  the  monograph 
is  a  montage  of  the  total  legal  services  available  in  the 
military  services.  Data  was  gathered  through  interv iews 
with  division  chiefs  and  others  in  the  Office  of  The 
Judge  Advocate  General  of  the  Army  and  a  I  iterature 
search  and  also  reflects  the  authors  experience. 

Military  Justice ,  claims,  and  legal  assistance  are 
acknow  I  edged  as  being  the  " big  three,"  but  internal:  ionat 
law ,  patents,  realty,  labor  law ,  civil  litigation, 
procurement,  utility  regulat ion,  and  other  fields 
are  accorded  their  proper  due. 
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PREFACE 


This  monograph  was  written  for  a  specific  pub l  i  cat  ion 
and  audience  and  for  specific  purposes.  The  ” Texas  Bar 
Journal "  is  the  pub! i cat  ion;  members  of  the  Texas  Bar 
Assoc iat ion  the  audience.  The  purposes  are  to  stimulate 
interest  in  The  Judge  Advocate  Generals'  Corps  as  possible 
career  fields  for  young  lawyers  and  to  form  a  reference 
base  for  the  current  attempts  to  get  authority  for  judge 
advocates  to  appear  in  the  courts  of  Texas  in  legal 
ass  i stance  cases. 

Most  judge  advocates  enter  the  service  with  direct 
appointments  in  the  Reserves.  The  pressure  of  the  draft 
kept  the  supply  lines  full  of  you~,g  civilian  lawyers 
trying  to  avoid  service  as  enlisted  men.  deduced  pressure 
with  the  demise  of  the  draft  is  already  apparent. 

Appl i cat  ions  for  JAGC  appc intments  are  down  drast ically 
and  the  services  have  difficult  recruitment  problems  in 
the  legal  community.  In  addition  to  a  general  antipathy 
toward  military  service,  lawyers,  young  and  old ,  without 
prior  military  service  have  no  concept  ion  of  the  opportuni¬ 
ties  in  military  law.  (it  may  be  added,  also,  that  few 
military  officers  appreciate  the  full  spectrum  of  legal 
services  within  the  armed  forces.)  Hopefully,  this 
monograph  will  stimulate  some  thought  on  the  possib / / it tes 
of  a  second  career  for  some  lawyers. 

The  Secretary  of  Defense  has  directed  the  military 
departments  to  establ  ish  programs  in  each  of  the  50 
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states  to  allow  JAG  officers  tc  aopear  in  civil  court 
for  servicemen  who  cannot  afford  «?  lawyer .  The  program 
is  underway  in  New  Jersey  with  sone  success  and  accep¬ 
tance.  The  Navy  is  charged  with  establ ishing  the  pro¬ 
gram  in  Texas.  The  Bar  Assoc iat  ion  of  that  state  has 
some  object  ions.  The  resistance  soems  to  be  partly  a 
fear  on  the  part  of  the  civilian  lawyers  of  possible 
less  of  income  to  the  military  lawyers  and  partly 
some  skept ic ism  whether  military  lawyers  are  qualified 
to  practice  in  civilian  courts.  This  monograph,  there¬ 
fore,  attempts  to  eliminate  any  ground  for  a  belief 
that  JAGs  c ease  to  practice  law  when  they  don  the 
uniform. 
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THE  JAGs  AMONG  US, 


AUTHENTIC  GENERAL  PRACTITIONERS 

More  than  200  uniformed  Judge  advocates  (JAGs)  and 
civilian  attorneys  of  the  Army,  Air  Force,  and  Navy  furnish 
legal  services  for  the  Department  of  Defense  in  Texas.  There 
are  29  mil itcry  act Iv it les  within  the  state  boundaries  that 
are  large  enough  or  Important  enough  to  require  house  counsel. 
These  include  military  renervat ions  of  thousands  of  acres 
in  rural  settings,  sprawling  complexes  in  cities,  and  the 
headquarters  in  Dallas  of  the  largest  department  store  in 
the  world,  the  Army  and  Air  Force  Exchange  Service. 

Notwithstanding  the  magnitude  of  military  legal  act  tv  it ios 
in  Texas,  the  breadth  and  scope  of  Judge  advocate  activities 
is  little  appreciated  by  the  Bar.  The  JAGs  among  us  are 
simply  not  known.  Even  those  attorneys  living  in  the  vi¬ 
cinity  of  military  instal  I  at  ions  frequent  I  y  have  a  limited 
view  of  military  law.  Their  percept  ion  ot  this  field  tends 
to  be  limited  to  social  contacts  with  Judge  advocates, 
possibly  a  few  trials  before  court s-mart ial ,  and  maybe 
some  claims  act ivit ies.  In  short,  the  general  tendency  is 
to  regard  military  lawyers  as  confined  to  prosecut ing  and 
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defending  courts-mart lal ,  processing  military  claims  for  and 
against  the  Federal  Government ,  and  giving  advice  and  assis¬ 
tance  in  the  office  on  marital  and  indebtedness  problems.1 

Military  criminal  iuw,  or  M II itary  Just  ice,  claims, 
and  legal  assistance  do  require  most  of  the  JAG  s'  time . 

These  are  also  the  most  visible  JAG  efforts  and  cannot 
be  ignored  because  of  their  sheer  magnitude.  Each  year, 
for  example,  the  U.S,  Army  Claims  Service,  acting  primarily 
through  local  Staff  Judge  Advocates,  settles  approximately 
99,000  claims  against  the  Government  for  about  25-30  million 

do  liars  and  collects  several  million  dollars  on  Government 
2 

claims. 

In  the  criminal  law  area,  thousands  of  felony-type 
cases  are  tried  in  courts-mart lal  each  year.  During  the 
fiscal  yea r  that  ended  on  30  June  1972,  3,319  verbatim 
records  of  trial  were  received  by  the  U.S.  Army  Court  of 
Military  Review  for  appeal.  These  represent  only  the  tip 
of  -'aw.  floating  Iceberg,  Not  only  are  these  cases  from 
Just  one  service,  they  are  also  only  those  cases  fir 

ti 

which  appellate  review  is  mandatory.  Many  others  are 
tried  before  court s-*art ial  without  jur isd ict ion  to  ad¬ 
judge  a  sentence  requiring  the  automatic  review?  i.e.. 
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they  are  not  tried  as  felonies ,  or  they  are  tried  as 
felonies  but  do  not  result  in  a  rev iowabis  sentence. 

Of  the  250  Army  Legal  Assistance  Offices,  11  are  in 
Texas .  The  offices  in  Texas  reported  that  during  the  period 
1  July  1971  and  30  June  1972 ,  98,000  transact  ions  were  com¬ 
pleted.  The  transact  ions  included  personal  and  telephonic 
Interv lews  and  consultat ions  with  ind iv /dual s  on  their 
private  legal  matters ,  drafting  legal  documents  such  as 
bills  of  sale,  wills,  and  powers  attorney,  and  preparat  ion 

of  correspondence  for  ind i vidua  Is  on  matters  of  personal 
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indebtedness,  consumer  disputes,  etc . 

The  three  activities  just  mentioned  capture  the  JAG 
spot  light.  They  are ,  however,  only  a  minority  of  the 
myriad  legal  act  iv  it  ies  vying  for  JAG  time.  Actually, 
a  military  lawyer  has  as  wide  a  practice  of  law  as  some 
civilian  lawyers  and  a  wider  practice  than  most. 

kmk 

One  way  to  illustrate  the  full  spectrum  of  military 
law  Is  to  take  a  close  look  at  a  military  instal lat ion. 

Post  commanders  have  the  same  problems  as  city  mayors. 
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Traffic  flow  and  control ,  utility  regulation,  crime  pre¬ 
vention,  fire  protect  ion,  garbage  col lect Ion,  union 
organization  and  bargaining,  construct  ion  and  use  of 
fad  l  it  les,  and  operating  within  a  budget  imposed  by 
external  sources  are  some  of  the  act iv it ies  common  to 
both  city  and  post  management .  The  legal  problems 
attendant  to  each  and  every  one  of  these  act iv It les,  be 
they  military  or  civilian,  are  obvious.  The  mayor  re¬ 
lies  on  the  City  Attorney  for  his  legal  advicet  the 
post  commander  has  a  Staff  Judge  Advocate  for  a  similar 
roie . 

Another  analogy  Is  to  compare  the  military  estab¬ 
lishment  with  a  large  corporation,  because  the  Department 
of  Defense  is  just  that  —  big  business.  The  millions 
of  military  and  civilian  personnel  working  for  the 
military  departments  in  many  countries  and  the  billions 
of  dollars  spent  each  year  for  military  supplies,  equip¬ 
ment,  construct  ion,  and  research  generate  problems  that 
make  the  JAG  plate  runneth  over. 

Every  judge  advocate  has  a  chance  at  the  action. 

The  big,  weighty  cases  do  not  necessarily  gravitate  to 
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or  concentrate  In  Washington.  Not  too  long  ago,  for 
example,  the  Staff  Judge  Advocate  at  Fort  Hood  handled 
a  claim  for  six  million  dollars.  The  fact  that  the 
claimant  was  an  Inmate  in  a  mental  inst itut ion  and  was 
claiming  damages  for  false  impr isonment  in  the  psychi¬ 
atric  ward  of  the  Fort  Hood  hospital  simply  added  interest 
to  " Just  another  clalr..:: 

TRIAL  ADVOCACY 

Judge  advocates  are  no  strangers  to  civil  court. 
Servicemen  take  a  back  seat  to  no  one  when  it  comes  to 
pet  it ioning  courts  for  relief.  Inmates  of  instal lat ion 
stockades  and  servicemen  claiming  to  be  conscient ious 
objectors  who  should  not  be  in  the  military  service  dis¬ 
covered  a  wondrous  new  thing  called  habeas  corpus  about 
1965.  At  approximately  the  same  time,  suits  for  injunct¬ 
ion  proliferated  to  prohibit  the  transfer  of  individuals 
to  Vietnam,  to  prohibit  planes  from  flying  too  low  over 
pregnant  cows,  or  to  require  the  dismissal  of  court- 
martial  charges.  During  one  period,  a  U.S,  Marshal  was 
serving  process  at  one  Texas  instai lat ion  so  frequently 
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that  the  commnder  remarked  that  if  he  was  not  sued  at 
least  three  times  a  weeh,  he  began  to  worry  that  he  was 
losing  touch  with  his  personnel. 

In  itach  suit  against  a  base  commander,  the  officer  is 
repress  ted  by  the  U.S.  Attorney  or  a  judge  advocate.  If 
the  U.S.  Attorney  appears  for  ths  defendant  or  respondent, 
a  juage  advocate  frequently  is  of  counsel  to  assist  on 
the  military  aspects  of  the  case. 

Administrat ive  courts,  boards,  ana  agencies  are  also 
on  the  JAG  itinerary.  Public  utility  rates  and  regulat ions 
are  of  significant  interest  to  the  military.  In  some  areas, 
a  military  instal lat Ion  is  the  largest  single  user  of 
electricity,  gas,  water,  telecommunfcat tons,  and  sewage 
systems.  A  proposed  rate  increase  or  regulatory  change 
for  any  of  these  utilities,  th  ref ore,  will  attract 
military  interest;  an  interest  frequently  represented  by 
the  appearance  of  a  judge  advocate  at  the  rate  or  regula¬ 
tory  hearing ,6 

Since  defense  is  big  business,  there  are  substant  ial 
patents,  trademark,  and  copyright  act iv it ios  in  JAG  circles » 
Military  lawyers  have  filed  as  many  as  300  patent  appi i~ 
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cations  for  the  Army  with  the  U.S .  Patent  Office  in  the 
Department  of  Commerce  in  a  single  year.  General ly,  how¬ 
ever,  they  prosecute  only  150-200  new  patent  appl icat ions 
annually.  Their  expertize  in  this  field  also  takes  them 
before  the  U.S,  Court  of  Claims,  either  ind i vidua  I ly  or 
as  associate  counsel  with  a  U.S .  Attorney,  to  defend 
patent  infringement  actions  against  the  ArmyJ 

Because  of  the  location  of  the  Patent  and  Copyright 
offices  and  the  Court  of  Claims ,  practice  in  this  specialty 
tends  to  be  restricted  to  the  environs  of  the  nation's 
capital,  rhe  District  of  Columbia,  however,  does  not 
have  an  exclusive  franchise  on  the  subject  matter.  There 
Is,  in  fact,  a  considerable  internet  Iona  I  practice  for 
military  lawyers  in  this  endeavor  which  appears  so 
mysterious  and  exotic  to  most  of  us.  The  United  States' 
representat  ive  ?o  the  NATO  Working  Gro  tp  on  l ndustr  lal 
Property  and  to  each  of  the  Technical  Property  Committees 
establ ished  under  bilateral  Patent  Interchange  Agreements 
with  13  countries  is  a  JAG  officer.  Add  it  tonal ly,  JAGs 
play  a  major  role  in  negot  iat ing  and  drafting  memoranda 
of  cooperation  and  understand ing  in  Internat  ional  co - 
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operative  research ,  development ,  and  product  Ion  programs . 

Another  big  business  activity  is  procurement .  Con- 
trccts  for  billions  of  Collars  worth  of  military  equip¬ 
ment,  supplies,  service a,  research ,  and  construct  ion  are 
signed  each  year.  Military  lawyers  prepare  or  assist  in 
preparing  each  of  these  and  then  assist  in  managing  each 

9 

contraci  throughout  its  life . 

Since  there  are  at  least  two  parties  to  each  contract, 
disputes  inevitably  arise.  When  these  disputes  get  to 
either  the  Uniformed  Services  Board  of  Contract  Appeals 
or  a  court,  the  Government  will  be  represented  by  a  judge 
advocate. 10 

INTERNATIONA^  PRACTICE 

Because  of  global  commitments,  interna* ionai  tan  and 
relations  play  an  important  rcle  in  any  Judge  advocate's 
service.11  in  addition  to  the  internat ional  patent, 
trademark,  and  copyright  act iv it ies  already  ment iontd , 
the  Status  of  Forces  Agreements  and  other  treaties  with 
our  allies  require  internat  ional  law  sections  in  every 
JAG  office  overseas.  Practice  of  that  specialty,  how¬ 
ever,  is  not  confined  to  the  far  sides  of  our  bordering 
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oceans.  The  **atus  of  Forces  Agreements  apply  in  the 
United  States  also,  if,  tor  example ,  a  member  of  the 
British  navy  on  iuty  at  Corpus  Christ i  commits  a  crimi¬ 
nal  offense  off  base,  the  Status  of  Forces  Agreement  be¬ 
tween  Great  Britain  and  the  United  States  controls  the 
question  whether  he  could  be  tried  in  the  courts  of  Nueces 
CountyF  Also,  as  the  mission  of  the  military  forces  is  to 
protect  and  defend  the  U.S.  from  foreign  aggression, 
judge  advocates  are  required  to  be  versed  in  the  inter¬ 
national  rules  and  laws  of  war .  Thus,  operational  plans 
of  the  fighter  wings  in  Texas  and  of  the  armored  divisions 
at  Fort  Hood  receive  periodic  legal  reviews  for  compl iance 
with  the  internat ional  treaties  concerning  warfare  and  the 
treatment  of  prisoners  and  wounded. 

BREAD  AND  BUTTER  TOO 

By  now  someone  is  asking,  " But  what  about  the  lawyer rs 
bread  and  butter  —  real  estate?ti  Be  assured,  the  mili¬ 
tary  lawyer  is  no  stranger  to  realty  law.  The  Army  holds 

1 

about  23.9  million  acres  of  land.  Some  of  the  legal 
problems  attendant  to  such  vastness  are  apparent .  Others 
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may  not  bo  so  obvious  to  the  average  contract  of  saie 
and  deed  drafter.  Character  1st ic  of  the  less  obvious  is  m 
problem  that  recurs  regularly  at  Fort  Hood.  Someone 
per iod leal ly  appears  there  with  a  map  to  a  long  lost 
Spanish  gold  treasure  on  the  reservat  ion.  Allowing  him 
to  search  for  his  rainbow  obligates  the  Staff  Judge  Advo¬ 
cate  to  prepare  and  pt«cess  a  licensing  agreement  to  the 
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Treasury  Department ,  There  are  also  problems  of 
attempted  annexation  of  parts  of  military  reservat ions 
by  adjoining  communit ies,  questions  of  federal  vs.  state 
jurisd ict ion  over  the  lands ,  and  continual  negot iat ions 
over  the  release  and  use  of  what  may  appear  to  some  to 
be  excess  lands. 

Labor  law  is  also  practiced  by  military  lawyers. 
Government  employees  have  begun  to  form  and  join  unions 
in  increasing  numbers.  When  a  military  service  is  " manage - 
ment"  in  a  labor  dispute,  a  judge  advocate  is  usually  of 
counsel.  Similarly t  when  an  on-post  contractor  is  being 
struck  by  a  union,  the  judge  advocate  is  the  first  officer 
called  to  the  instal Iat ion  commander rs  office  to  insure 
that  the  military  does  not  become  unnecessarily  or  illegally 
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involved. 


Another  type  of  labor  law  of  significance  to  mili¬ 
tary  lawyers  is  thot  considerable  body  of  laws  and  regu¬ 
lations  concerning  military  and  civil  lam  employees  of 
the  Government .  In  grievance  procedures  under  Civil 
Service  Rngutat ions  involving  a  civilian  employee  of  a 
military  department ,  manag\eent  is  represented  by  a 
Judge  advocate.  A  much  mors  active  field,  however,  is 
the  less  formal  body  of  rules  and  regulations  governing 
military  personnel.  A  judge  advocarte  at  an  instal  lat  Ion 
of  any  size  can  expect  at  least  one  problem  a  day  on  the 
pay ,  proao\<on,  reduction,  discharge,  or  status  of  some 
serviceman.  His  decision,  whether  right  or  wrong,  could 
easily  be  the  first  step  toward  one  of  the  civil  suits 
mentioned  earlier. 

A  broad  brush  was  used  on  the  foregoing  picture. 

There  is  enough  detail ,  however,  to  portray  the  JAGs 
among  us.1^  None  of  them  ceased  practicing  law  when 
he  donned  the  uniform  of  a  Judge  advocate,  if  anything, 
he  renounced  the  trend  toward  spec  ial  izat  Ion  and  broadened 
his  horizons  to  the  whole  spectrum  of  legal  act ivlt les.1 6 
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His  practice  la  aptly  summarized  in  an  Army  Rogulat ion, 
which  refers  to  even  more  fields  than  those  already 
covered,  as  follows: 

"The  primary  function  of  the  Judge  Advocate 
General's  Corps  officers  is  to  provide  total  legal 
service  to  the  Department  of  the  Army  and  Its  members * 
To  accomplish  this  function,  It  is  essential  that  cl  I 
judge  advocates  be  thoroughly  proficient  in  general 
principles  of  military  and  civil  law,  and  one  or  more 
of  the  special  areas  of  Military  Criminal  and  Disci¬ 
plinary  Law,  Tort  and  Claims  Liabt I  ity,  Lit  igat  ion, 
Patents,  Labor  Law,  Realty,  Contracts  and  Procure¬ 
ment,  International  Affairs,  Legal  Assistance,  Civil 
Affairs,  Taxation,  War  Crimes ,  Space  Law,  Congressional 
Liaison  and  Leg  i  slat  ion,  Admiralty,  foreign  Law  anc 
Legal  Systems,  Trial  and  Appellate  Adversary  Pro¬ 
ceedings,  and  Administrat ive  Law .  They  must  be 
familiar  with  military  organ  szat ion  and  operat  ions 
and  functions  of  command . 


WILLIAM  H.  ME  I  HAST 
Colonel ,  JAGC 
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FOOTNOTES 


1.  The  Military  Law  Section  of  the  Bar  Assoc iai  ion 
and  the  Federal  Bar  Assoc iat ion  are  the  only  organizational 
bridges  between  the  civilian  and  military  bcrs.  The 
Military  Law  Section ,  however ,  tends  to  attract  only  those 
members  of  the  Bar  with  prior  or  current  JAG  experience 
and  the  Federal  Bar  Asscc iat ion  is  composed  primarily  of 
lawyers  on  the  Government  pay  roll.  Thus  neither  affords 
too  much  exposure  for  the  JAGs  among  us. 

2.  Telephone  interview  with  Co  I  one'  Germain  Boyle, 
Chief,  U.S.  Army  Claims  Service,  Fort  George  G.  Meade, 
Maryland ;  VS  Department  of  the  Army,  The  Judge  Advocate 
General,  Mission  Statement  (Not  Publ ished),  “US  Army 
Claims  Service"  { Hereafter  referred  to  as  " Mission 
Statement  (  activity  )“). 

3.  Telephone  interview  with  Mr.  Abraham  Nemrow, 

Clerk  of  Court,  U.S.  Army  Jud i clary. 

k.  Any  court-mart ial  resulting  in  a  sentence  to  a 
dishonorable  or  bad  conduct  discharge  or  to  conf inement 
for  one  year  or  more  must  be  reviewed  by  a  court  of  mili¬ 
tary  review  (Article  66b,  Uniform  Code  of  Military  Justice 
(hereafter  referred  to  as  “UCMJ“)f  US  Law,  Statutes, 
etc..  United  States  Code.  196U,  Supplement  IV  (Titles  1-21), 
1965-6Q,  Title  10,  sec.  866b,  pp.  502-503  (hereafter  re¬ 
ferred  to  as  “U.S.C." ).  Each  of  the  military  services 
and  the  Coast  Guard  has  a  court  of  a  military  review  in 
Washington.  The  judges  are  either  judge  advocates  or 
civilian  employees  of  the  service  concerned .  Cases 
before  the  courts  are  handled  in  a  regular  appellate 
adversary  procedure  with  judge  advocates  represent ing 
both  the  Government  and  the  appellant.  The  latter  may 
also  be  represented  by  civilian  counsel  at  his  own  ex¬ 
pense.  Decisions  of  these  courts  may  be  reviewed  by  the 
U.S,  Court  of  Military  Appeals  composed  of  three  justices 
appointed  to  terms  of  15  years  by  the  President .  Cer¬ 
tain  sentences,  such  as  those  involving  a  general  or  admiral 
or  semences  tc  death,  may  not  oe  executed  until  reviewed 
by  the  Court  of  Military  Appeals  (Article  67b,  UCMJ: 

10  U.S.C.  867b).  Other  cases  may  be  appealed  by  the  de¬ 
fendant  or  certified  for  review  by  The  Judge  Advocate 
General  of  the  service  concerned . 

5,  Telephone  interview  with  Colonel  John  Zalonis, 
Chief,  Legal  Ass i stance  Division,  Office  of  The  Judge 
Advocate  General  of  the  Army , 

6.  Mission  Statement  (Regulatory  Law  Office). 
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7.  U.S.C.,  Title  28,  sec .  7498,  p.  5967. 

d.  Mission  Statement  (Patents  Division ). 

9.  Most  procurement  money  is  spent  on  a  relatively 
small  number  of  contracts— -those  for  research  end  develop¬ 
ment  and  for  purchases  of  expensive  equipment  such  as 
aircraft .  General ly,  these  contracts  are  handled  in 
Washington  or  at  specialized  act  ivit  ies.  The  largest 
number  of  contracts,  however,  including  some  with  dollar 
amounts  in  six  figurss ,  are  found  at  individual  military 
instal lat ions.  These  are  the  contracts  for  local  supplies 
and  serv ices— paint  ing  of  barracks,  garbage  pickup,  commissary 
supplies,  etc . 

10.  Cases  before  the  USBCA  are  argued  on  an  appellate 
adversary  basis  with  Judge  advocates  entering  the  arena 
with  some  of  the  better  civilian  law  firms  of  the  country 
on  cases  of  substant  ial  value.  At  any  one  time,  for 
example,  the  Army  cases  alone  before  thn  Board  will  re¬ 
flect  more  than  100  million  dollars  in  dispute  (Mission 
Statement  (Contract  Appeals  0 iv is  ion)).  Although  these 
cases  are  argued  in  Washington,  local  judge  advocates  are 
not  left  out.  Many  of  the  cases  will  have  started  at  a 
military  instal lat ion  where  the  SJA  was  instrumental  in 
preparing  the  Government 's  side  of  the  case.  Thereafter, 
he  will  provide  factual  material,  statements  of  witnesses, 
etc.,  to  the  appellate  a* iorneys. 

11.  The  author,  for  example,  has  performed  legal 
services  for  the  Army  in  Pakistan,  Greece ,  Turkey,  Ger¬ 
many,  Vietnam,  Thailand,  and  Japan,  and  has  studied  at 
the  Hague  Academy  of  Internet i ona I  Law  in  Holland, 

12.  Service  courts  of  friendly  foreign  forces  have 
been  authorized  in  the  U.S.  since  J944.  Fedet District 
Courts  may  issue  orders  requiring  the  attendance  of  wit¬ 
nesses  before  foreign  service  courts  or  officers  desig¬ 
nated  to  take  deposit  ions  for  use  before  the  service 
courts  (Act  of  SO  June  194*'  '58  Stat,  6U5);  U.S.C., 

Title  22,  chap.  12,  pp.  44 9:9»USOO). 

13.  Twenty-two  billion  dollars  is  quoted  as  the 
value  of  the  property  with  its  improvements.  Title  docu¬ 
ments  for  the  holdings  require  about  800  file  cabinets 

in  the  Pentagon  (Mission  Statement  (Lands  Office)). 

Ik.  The  license  invariably  includes  a  formula  for 
dividing  the  treasure  between  Uncle  Sam  and  th»  prospector. 
Someone  in  Washington  apparent  ly  is  concerned  some 

day  one  of  the  maps  will  be  for  real . 

15.  Army  stat ist ics  were  emphasized  solely  because 

if  4 


of  tho  author's  ready  access  to  and  familiarity  with  the 
data  source.  The  act ivit ies  discussed ,  however ,  are  illus¬ 
trative  of  JAG  activity  fn  all  of  the  military  services. 

16.  His  horizons  of  life  are  also  vastly  expanded. 

in  addition  to  the  travels  mentioned  in  note' 11,  above,  the 
author's  overseas  service  fact  I itated  visits  to  13  other 
foreign  lands,  including  the  Soand  i  navi  an  countries, 

England ,  Lebanon,  and  Hong  Kong . 

17.  US  Department  of  the  Army,  Army  Reaulat Ion  10-6. 
p.  2-19. 
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TiTLfi:  Does  Confinement  Further  D  iscipl  ine? 

The  basic  question  is  statod  in  the  title,  Data 
was  gathered  from  a  literature  search  and  the  author’s 
20  years  of  personal  experience  in  the  field  of  military 
confinement.  Four  popular  theories  offered  in  support 
of  conf inement—v  ind ict ivensss,  or  punishment  for  phunis- 
ment’s  sake ,  protect  ion  of  society,  deterrence  of  both  the 
criminal  and  others ,  and  rehab  i  *  {tat  ion— -are  examined  in 
the  Army  environment.  It  is  concfudsd  that  vindictiveness 
has  no  redeeming  qualities,  that  there  is  only  limit'd 
applicability  of  the  deterrence  and  protect  ion  theories 
in  the  military  society,  and  that  rehabilitation  is 
practically  nonexistent  in  instal lot  ion  confinement 
facilities.  The  best  approach  for  Army  discipline  is 
to  consider  the  actual  effects  of  confinement  more 
rationally  and  strive  for  quick,  sure  convict  ions, 
visible  punishment  of  those  conv icted ,  and  rapid  discharge 
of  petty  trouble  makers . 
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DOES  CONFINE*? NT  FURTHER  DISCIPLINE? 


" Only  three  month s  confinement!  He  should  have  got¬ 
ten  the  max!"  Sc  goes  the  lament  of  many  officers  and 
NCOt$  bemoaning  the  demise  of  the  almost  automatic  six 
months  confinement  adJd^^rUp  special  courts-martial.  To¬ 
day ,  if  a  soldier  is  convicted  by  c  court -mart  in  I  and  re¬ 
ceives  no  confinement  or  even  les *  confinement  than  the 
maximum  authorized ,  some  cnnsider  the  case  a  complete  loss. 
Press  the  believers  of  this  concep *  for  an  erplanat  io1* 
and  you  usual  Iv  hear  a  variation  of  nltls  not  rood  for 
d’scioline."  Rut  does  discipline  reallv  hinge  on  the  amount 
of  confinement  meted  nut  Hy  counts-martial?  1  am  convinrep 
it  does  not. 


A  CHANGED  VlFV 

The  foregoing  conclusion  and  the  comments  *hat  follow 
ref  !erf  a  radical  chaos  e  in  my  views.  As  a  f  I  eda  I  ing  Staff 
Judne  Advocate  of  the  ?d  Armored  Division  /  war  a  " hano -em- 
hinh  SJA "  who  sotrgt'f  the  maximum  amount  of  confinement  in 
every  case  in  the  belief  that  "he  inn  soft”  or  ” coddlinn 
criminals "  was  incomnat  ibi*  with  aood  discinlinm.  Nv  two 
years  of  wrestling  with  Justine  n'Oti^ms  in  that  active 
court-mart  igl  Jurisdiction  were  followed  by  assignments  as 
Chief  nf  the  Criminal  law  D  iv  i  s  inn.  Off  ire  0f  the  Judne 
Advocate ,  Headnuartorsf  UP  Army  Eu rone,  and  the n  the 

Staff  Judne  Advocate  of  v  Corns,  annfher  yerv  active  nour *- 
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martial  jur  fsd ict ion,  These  as? innment ?  knot  me  in  ~irsm 
C^SOrifttfnr  v  *  *  h  COTSl^jtf^S-  dmd  NCD  *  S  n*  * f  f  '  “  els  0" 

**-<■»?»»  <#??»  f  -  1  ---' ■>''*"■  *****  **J  !■--.•*>*  fug  * “  observe  the 

effects  pe  cnnf icemen*  and  othe-  nuni?hmn^ts  on  accused, 
f  st;of»*,/n',s(  pod  other  sold  'nrs,  The  obvious  nrobfer$ 
of  conf  i orient  prompted  many  hours  of  study  ond  contem¬ 
plation  of  the  various  theories  of  punishment  and  eventually 
led  me  *o  a  new  perspen*fve.  1  now  view  the  tart  of  con - 
victfon,  .some  ounisfRnent  aoproo*-  'ate  *o  the  offend0-  and 
the  offense,  and.  npssibty ,  a  quick  d  i scharne  os  orov id f no 
alt  the  clout  that  is  needed  in  the  criminal  justice  forum 
Of  the  >flr"»y. 

IFAOERSH  lf_TH£  JtfV 

Oisrirt  in**  is  stilt  a  function  a*  leadership.  When 
*ha  posit  iv**  a  scent*-  pf  tender  ship  hail  and  punish-mpt  is 
required,  nnpfinemrnt  is  pn*  the  on f y  tool,  ^eduction  in 
qrade,  for*e  i* vres,  '•poroct  iona I  custodv.  hard  labor  with¬ 
out  confinement ,  reprimand,  restrict iant  etc.f  are  still 
available  and  very  effective  measures  in  mast  cases. * 
Unfpntunotelv.  these  n”nishm*rts  are  all  too  frequently 
reaardnd  as  *np  lenient ,  Tp**  dominant  belief  remains  that 
some  confinement  is  necessary  So-  "  it,s*  ire"  »*n  proof  tea!  ly 
every  case. 
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The  firs *  conclusion  roarhed  in  my  na-rh  to  on  aHout 


face  aoncaroiog  confluent  «9  that  wind  let  Ivanoss 

,/«  to.  Wa«  oo  r^Ef***"*  or  aost  «a.6ar»  of  to.  4o.y~f».. 

oW  .*ye-for-*o-ay.  syndrome.*  **M>*  ♦»  "•*>«»*«  terM' 

tMs  view  IXM  *->oe  **r  *°  '**  ”**  M  eonrlntd-’ 

aut  yfiy?  fa*  a*fra*s  that  viMttan.  roay  ara  confaot  *0an 

JO*  „  oaofod  oar*,  regardless  or  -Oat  Oapoans  to  of  roera, 

what  lono-rango  .rraet  It  has  oo  Of,  or  to.  arr.et  or. 

«»»..  »t  »u*t  rare*  too*.  r..l  oooa  to  toe  ’guilty 

so— aoa— so  oettfo?  of*  Mot.  *«®  W-’ 

So-r  so  a  O't  further  end  say  toot  Joo*s  coot  M*»-nt 

f,  oaerssary  to  pravaot  otoar*  roc  50 Mo  nirot.  Sot.  raatty, 
„„  ^rtnr  i  nemrot  deter.  Consider  severe'  ewanrles.  Recently, 
n  M ttdllcn  commander  and  his  whole  chain  nf  command  be¬ 
came  concerned  when  a  soldier  was  found  not  guilty  of  an 
unauthorised  absence  of  Just  under  30  days,  ho  doubt  about 
,-t.  too  ocoulttal  was  a  flute-*,  result  contrary  to  the  evi¬ 
dence.  There  were  dine  ored  let  Ions  of  what  wou'd  banner 
t0  discipline  cm  the  AWOL  rate  of  that  unit.  Several 
months  after  the  ill-fated  tria Oovroar,  to*  hattallan 
cemmarwter  once  oca  In  broached  the  subject  to  me,  his  SJA. 

Hy  ouest loo  to  of.  >».•*  how  many  AWOL's  hove  you  hod 
sinoe  the  trim ?*  was  fol'owed  by  a  ran*,  and  ,'ightly 
embarrassed,  -hone*  -„t  ended  any  future  references  by 
personnel  nf  that  unit  to  to.  deleterious  effort  of  00- 
auittals  and  light  sentences  or  dlscioline.  Or  the 
other  bond,  the  situation  at  the  opposite  0 ole  or  evtreme 
should  0.  rinser  to  Oo„*  for  most  routers.  T he  Army  has 

3? 


beep  continually  plowed  with  unauthorized  absences*  No 
amount  of  cony lot^arjz+^orolonged  conf  inemc+ 1  or  the  threat 
ef-conf 7 nement  stemmed  the  tide.  The  most  effective  deterrent 
has  proved  to  be  *akirg  care  of  the  men  before  they  "go  ever 
the  hill,"  not  confining  them  after  they  cone  back, 

W  MUST  Bf  JAILED 

Two  of  the  more  prominent  then*  fed,  offered  tn  Justify 

end  touched  *r 

fs«  ftymmgnlnn,  fAher  'nm*  inert  *heortes  am  protection  nf 
moiety  end  ~nhahi >  *tat  inn.  Without  arrest  .ion*  there  are 
mne  individuals  who  be  idled  to  perfect  society. 

These  people  ore  nnneralfv  easily  ideas  if  [»d ,  hut  too  fre~ 
ot  tent  fv  pnf  until  af+er  they  have  committed  o*e  or  more 
serious  or  "n»?,  fortunately.  *his  category  is  snail;  an 
infinitesimal  oet'^ntnnn  of  the  military  community .  These 
are  the  led  iv  idna t s  fan  whom  the  maximum  confinement  or  even 
life  sentences  should  be  reserved. 

THF  MYTH  Of  RfHA BILITAT fO\' 

What  about  rehabilitation ?  Vithin  Army  s* nnkades, 
rehab 1 1 (tat  inn  *>  a  myth.  General ly,  prisoners  are  not  in 
nod  :ails  Iona  enough  to  he  rehabilitated  even  if  *here 
were  effect  ive  rehabilitation  programs.  Btrt  a  soldier  in 
ronfinement  removed  from  the  *anks.  artillery  tuhesf  and 
rifle *  that  are  the  stock  of  his  trade  cannot  be  taunht 
or  trained  in  much  excenf  mess  t fit  repair,  KP,  and  wail 


locker  painting,  None  of  these  Is  In  much  demand  In  to - 
day*s  Army  with  tho  moves  to  got  tho  soldier  book  to  soldier¬ 
ing  with  civilians  hired  to  pee!  the  potatoes ,  Confinement 
In  a  post  stockade ,  therefore ,  Is  nothing  but  a  holding 
action.  We  merely  pay  the  man  his  regular  benefits  ani d 
get  nothing  productive  In  return ■  True,  the  Army  would  not 
get  much  more  production  out  of  some  prisoners  back  at  the 
unit.  But  at  least  the  chances  of  training  him,  of  leading 
him,  and  of'^appfjif>y  effective  peer  pressure  In  the  right 
direction  are  much  better  in  units.  In  the  unit  barracks, 

90 %  Of  the  men  are  good  soldiers  but  In  the  stockade  all  of 
his  comrades  would  be  "bad,"  For  this  reason,  correct lonal 

custody  Imposed  under  Article  15  of  the  Uniform  Code  of 

» 

Military  Just  I cs  or  hard  labor  without  confinement  ad - 

u 

judged  by  a  court-martial  are  much  more  rehabi / itative 
punishments.  Compare  these  types  of  punishment  where  the 
miscreant  is  training  with  his  unit  to  the  "desirable" 
features  of  confinement  for  some  who  would  rather  be  In  a 
warm  building  in  a  stockade  than  engaging  In  rigorous  field 
duty  in  the  rain,  mud,  and  snow.  Could  It  be  that  we  do 
not  see  much  of  this  "in  unit  punishment"  because  admin¬ 
istering  it  requires  some  commissioned  and  non-commissioned 
leaders  to  b%  ter  duty  hours  for  tne  required 

close  supervision ? 

Rehabilitation  is  available  at  the  United  States 
0 iscipl inary  Barracks  at  Fort  Leavenworth,  Kansas,  and 
the  Correctional  Training  Facility,  Fort  Riley,  Kansas, 


The  inmatmSpat  Part  Leavenworth  are  under  sentences  to 
long  periods  of  confinement  and.  In  most  cases ,  to  pun  I- 
five  discharges.  For  that  reason,  emphasis  Is  on  preparing 
the  prisoners  in  skills  with  a  market  in  the  civilian 
community.  Pad  io  -and  TV  repair,  tailoring,  and  furniture 
upholstering  are  among  the  available  training  programs ,6 
The  Correct ionat  Training  Facility,  on  the  other  hand,  was 
estabf  fshed^To*  prisoners  conv icted  of  ml  I itary  offenses  and 
sentence *  to  relatively  short  periods  of  confinement.  Re¬ 
training  these  men  in  basic  military  nkilts  is  the  ooal 7 
in  order  to  remain  opnrat  inna / ,  the  criteria  for  acc^otance 
at  Fort  Riley  xas  gradually  chanced  so  that  prisoners  with 
susner<ded  punitive  discharger  and  with  shorter  and  shorter 
sentenr were  accepted.  Another  change  in  t*e  criteria  is 
*hat  characterising  *he  offers*  involved  as  either  " civilian " 
or  "military"  is  no  lorger  material,  Whether  the  Facility 
has  been  effective  in  its  mission  >s  debatable.  Feme 
ava  i  lalbe  stat • st ics  indicate  that  it  is  dninc  a  oood  tab. 
Those  stat 1st ics  are  easily  ouest toned ,  however,  and,  in  any 
event,  are  a  onor  measure  of  the  success  of  an  cnerot ior 
stfrh  as  rehab  i  Utat  ion. 

Without  f enact)  to  *hn  relative  merits  rr  effectiveness 
of  the  0  tsoipl  irorv  Rarracks  or  *he  Correct  iona i  Training 
facility,  neither  is  tor  imnortaot  to  this  tonic.  Rcth 
institutions  rely  on  the  results  of  neneral  courts-martial 
or  o *  special  courts-martial  involvinq  either  relatively 
serous  rrtmeg  or  repeat  offenders .  Not  too  many  cour+s - 


mart  fat  fat!  fata  either  category.  Thus  rehahil  Itat ion-^js 

;  .  ...  . 

net  a  practical  ornament  to  support  confinement  in  the  Army1* 
criminal  Justice  '•j'**?-. 

nr  +h$  tear  fu$+ if  fco+ Ims  of  nnnftnmma^t  discussed, 
wind  frt  fv^ne**,  or  pnrishment  for  punishment's  sake.  Is-  the 
most  aopeoiipg  to  most  who  are  not  serious  students  of  this 

*  .  ’  •  ■  "v^ 

human  Inst  ttu*  ion.  At  least  it  is  the  one  that  consciously 
or  subconsciously  underlies  their  arguments  and  bet lefs*^  As 
a  social  value,  hnuever.  it  is  without  a  redeeming  duality , 

It  accomplishes  nothing  h>tt  a  transitory  feeling  of  euphoria 
in  the  hard  lining  disciplinarians .  Rehabilitation,  as 
mentioned  above ,  is  a  mere  fiction  in  local  Army  stockades. 
Protect  ing  societ y,  or  safetv.  has  an  extremely  limited  epol  i- 
cation.  That  loaves  deterrence. 

DFTFRQft"G  WHOP? 

De+errenr e  has  two  faces.  Ore  application  is  tc  deter 
the  ind  ividuial  prisoner  from  repent  f  no  hfs  ur  lawful  conduct. 
Rut  the  most  popular  belief  about  deterrence  fs  that  it  keeps 
others  from  enter  inn  a  life  of  crime.  Fvervone  knows  at 
least  one  soldier  who  literally  commits  another  crime  be¬ 
tween  the  stockade  from  which  he  was  just  released  and  h/s 
unit.  As  to  su^h  ind f vidua  I s,  confinement  ohv  fnustv  was 
neither  rehabilitation  nor  deterrence.  Fnr  others,  however, 
once  in  corf inement  t r  enounh.  An  unanswerable  nuestion  as 
to  this  category  fs  whether  sn-e  lesser  nun ishmnnt  miaht 
have  had  the  same  effect.  For  some,  noth  inn  hut  a  taste  of 


confinement  will  suffice.  Then  the  question  becomes,  "How 
much  is  enough ?"  For  most,  that  taste  need  not  be  longer 
than  30  dayst  as  little  as  two  weeks  or  less  in  the  Jug 
will  make  believers  of  most  of  these  men,  Untori'SfBBtely, 
widespread  abuses  of  confinement— pretrial  confinement  when 
It  is  not  Justified  or  necessary,  failure  of  commanders  to 
follow  the  course  of  their  men  in  confinement ,  and  failure 
on  the  part  of  commanders  to  release  a  prisoner  after  he  has 
had  the  maximum  effect  of  being  locked  up  but  before  he  has 
served  the  last  possible  day  of  his  sentence— have  resulted 
in  so  many  strictures  on  confinement  that  an  exc el\$M  option 
for  all  commanders  has  been  lost,  it  Just  Is  no  longer  possible 
to  whip  the  border  line  soldier  who  is  heading  for  serious 
trouble  into  confinement  for  a  week  or  so  following  some 
minor  Infraction  to  show  him  where  he  is  heading.  The  only 
thing  left  is  to  take  him  for  a  guided  tour  of  the  stockade— 
a  very  poor  alternative. 

Does  confinement  deter  others  from  committing  offenses ? 
Possibly,  This  Justification  of  confinement  Impacts  differently 
on  three  different  groups,  in  the  first  group,  and  fortunately 
the  largest  number,  are  those  who  will  not  commit  an  offense, 
regardless  of  what  happens  to  malefactors,  because  they  were 
taught  from  childhood  to  obey  the  law.  These  are  the  people 
who  stop  at  a  red  light  on  a  deserted  street  at  two  in  the 
morning  because  that's  the  wa „•  they  were  reared.  Deterrence 
as  to  them  is  meaning  less.  The  group  at  the  opposite  end 
consists  of  those  who  are  going  to  get  into  trouble  regardless 


of  what  is  done  to  them  or  others ;  the  ones  already 
mentioned  who  commit  crimes  on  the  way  home  from  jail. 

Fortunate  I y,  there  are  not  too  many  of  these  around.  De¬ 
terrence  is  meaningless  to  them  too.  In  between  is  a  group 
of  unknown  size.  Here  are  the  people  who  can  be  influenced 
to  good  or  to  evil,  depending  on  the  price.  For  them , 
evidence  that  wrongdoers  will  be  punished ,  regardless  of 
the  amount  or  type  of  punishment ,  will  usually  deter  them 
from  offenses.  The  most  effective  deterrence  for  them, 
therefore,  is  the  visible  punishment  of  others.  Here 
again,  correctional  custody  or  hard  labor  without  confine¬ 
ment  performed  in  the  unit  areo  where  it  can  be  seen  by  all 
has  a  dramatic  impact.  Of  almost  equal  value  are  short 
periods  of  confinement  with  the  accused  returned  to  their 
old  units  to  tell  about  the  undes irabl e  features  of  confine¬ 
ment.  Compare  this  to  cases  of  longer  sentences.  Under 
current  regulations,  a  soldier  confined  under  sentence 

a 

for  more  than  thirty  days  cannot  be  returned  to  his  old  unit. 
Ostens  i  bl y,  this  is  to  give  him  a  chance  to  prove  himself 
in  a  new  environment  removed  from  the  problems,  temptat ions, 
and  possible  harrassment  of  his  former  associates  ana  superiors. 
Gut  if  such  a  soldier  is  not  returned  to  his  former  barracks, 
the  effects  of  his  confinement  are,  to  a  great  extent, 
lost  on  the  impress ionabl e  men  in  the  unit, 

THE  WASTE  OF  CONF INEMENT 


One  matter  not  yet  discussed  is  the  type  of  soldier 


found  In  confinement.  Many  Army  prisoners,  if  not  most 
of  them,  are  from  the  lowest  mental  category.  Ind ividual s 
from  this  strata  of  society  normally  do  no  plot  or  weigh 
the  advantages  and  disadvantages  of  crime  or  the  possibi I ity 
of  confinement.  Their  mot  ivat ion  is  to  satisfy  some 
immediate  desire,  need,  or  frustrat  ion  without  regard  for 
the  consequences  to  themselves  or  others.  In  short,  they 
Just  do  their  thing l  For  them,  confinement  is  not  too 
different  from  their  normal  world  of  three  meals  a  day 
and  routine.  This  type  of  person ,  of  course,  is  not  a  pro¬ 
ductive  soldier  before  conf inement ,  in  confinement,  or 
after  confinement. 

The  conclusion  to  be  drawn  from  the  foregoing  analysis 
is  that  the  length  of  conf inement  has  little  impact  on 
offenders  or  othors.  Rather  than  shooting  for  maximum 
conf inement ,  our  aim  should  be  for  quick,  sure  conv  ict ions; 
visible  punishment  of  those  conv  ict ed ;  and  rapid  discharges 
for  those  who,  by  their  very  presence,  poison  a  unit.  Pro¬ 
longed  conf inement  of  most  soldiers,  part icularlu  of  the 
type  discussed  in  the  preceding  paragraph,  simply  eats  up 
Army  funds  and  occupies  a  space  on  the  Army  rolls  that 
could  be  filled  by  a  product ive  soldier. 


Colonel,  JAGC 
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